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DECISION
Statement of the Case

STEVEN DAVIS, Administrative Law Judge: Based on a charge filed by the United
Steelworkers, Local 6992 (Union) on October 4, 2012, a complaint was issued against E.I.
DuPont de Nemours & Co., Inc. (Respondent or Employer) on February 12, 2013.

The complaint, as amended, alleges that in violation of Section 8(a)(1) of the Act, the
Respondent denied the request of its employee Joel Smith to be represented by the Union
during an interview which began on May 24, 2012 and which continued on June 1, 2012." The
complaint alleges that Smith had reasonable cause to believe that the interview would result in
disciplinary action being taken against him.

The complaint also alleges that on about May 24, and continuing on June 1, the
Respondent conducted the interview with Smith even though the Respondent denied Smith’s
request for union representation. Finally, the complaint alleges that the Respondent terminated
Smith for conduct in which he engaged during the interview.

The Respondent’s answer denied the material allegations of the complaint, and on April
15, 2013, a hearing was held before me in Buffalo, New York. Upon the evidence presented in
this proceeding, and my observation of the demeanor of the witnesses and after consideration
of the briefs filed by the Acting General Counsel 2 and the Respondent, | make the following:

T All dates hereafter are in 2012 unless otherwise stated.
2 Hereafter, the Acting General Counsel shall be referred to as the General Counsel.
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Findings of Fact
I. Jurisdiction and Labor Organization Status

The Respondent , a corporation having its office and place of business in Tonawanda,
New York, is engaged in the manufacture of chemical products. Annually, the Respondent
purchases and receives at its Tonawanda, New York facility, goods valued in excess of $50,000
directly from points outside New York. The Respondent admits, and | find, that it is an employer
engaged in commerce within the meaning of Section 2(2), (6) and (7) of the Act. The
Respondent also admits, and | find that the Union is a labor organization within the meaning of
Section 2(5) of the Act.

II. The Facts

Smith has been employed for seven years at the Yerkes plant. He is a Special Projects
Operator in the Tedlar department in which he processed a liquid mix into film. The process
includes the mix being subject to temperature changes, its being pulled through a series of
wipers which dry it by removing water and a chemical called DMAC, and then the film is cut and
stretched, and placed in an oven. The film goes onto a vacuum roll which holds it taut. The wind
up operators attach the film to a waste roll, the operators cut the trim off and cause knives to cut
part of the film. The detached area is taken down three stairs to a pit where a trim puller takes
the film and it is then placed in a vacuum tube where it then is transported to a different area.

Occasionally, the film breaks during this process. At those times, an alarm bell rings and
the wind up operators must “hustle” in responding “as fast as [they] can.” After responding they
have to enter the pit.

A. Smith’s 2011 Injury

In May, 2011, Smith slipped on a wet floor and fell, injuring his chest and knee. He did
not file a Workers Compensation claim and lost no time at work. He reported the injury and an
investigation was conducted by Cheri Park, a safety specialist whose job it is to investigate
accidents. Smith stated that Park interviewed him and they visited the area of the accident, and
Smith explained the incident to her. Park denied visiting the site of the accident with Smith.

Smith was given a “Corrective Action Document” entitled “unsatisfactory job
performance and violation of serious acts of misconduct.” It cited four findings: that Smith was
insubordinate in that he failed to comply with management’s instructions not to work in the
specific area; his job performance was unsatisfactory in that he failed to complete his sit down
assignment in a timely manner and failed to provide a written list of ideas to improve production
of low volume products; he was dishonest by hindering the investigation by originally stating that
the solvent on the floor was a small amount, but then admitting that he spilled one to two gallons
of solvent; and that he did not report his injury immediately, as required. The letter concluded
that Smith’s performance was unsatisfactory, and warned that it was “imperative that you
demonstrate sustained satisfactory performance in all aspects of your job. You need to
understand that this write up is serous and that it is expected that all areas of your job
performance remain satisfactory... Failure to comply with these terms could result in further
corrective action.” (emphasis in original)



10

15

20

25

30

35

40

45

50

JD(NY)-42-13

B. Smith’s 2012 Injury

Smith’s regular job was that of a Special Projects operator. In September, 2011, he was
assigned to work as a wind up operator, a completely different type of job. He was trained as s
wind up operator for three to four months, and worked in that job title only two to three times for
a maximum of 45 minutes per shift over a period of one month. He worked in that position to
relieve other wind up operators while they took their breaks. He was then returned to his regular
job as a special projects operator for a period of two to three months, and then worked in a
different area, and finally was assigned to work again as a wind up operator. He received no
additional training in the wind up area before this assignment, and mentioned his concern about
being inexperienced to his supervisor Michael Szymanski.3 Nevertheless, Smith began work on
May 23 in the 7:30 p.m. to 7:30 a.m. shift.

Just prior to the beginning of that shift, Szymanski met with Smith and his co-workers,
wind up operators Dave Riester* and Tim Eberle and reviewed the night’s tasks.

Supervisor Szymanski stated that the sheet of film broke about 30 times during Smith’s
work time, which was more than the usual number. Smith was required to descend three steps
into the pit “constantly” or at least every 30 minutes and look up at the passing sheet in order to
observe any defects in the film.

At about midnight, while Smith was in the pit, the film broke. He responded to the alarm
by attempting to ascend the stairs. He put his foot on the first step and it slid off. He threw his
arms forward to break his fall and hit his knee against the stair. He continued to work after the
fall. He then noticed a red stain on the film and discovered that it was his blood which was
coming from a small cut on his arm. He removed the three pairs of gloves he was wearing at the
time. He threw out the cotton gloves with which he wiped the blood, and removed his other
gloves.

Smith then went to Szymanski’s office, but Szymanski was not present. Smith stated that
he then went to the break room where he wiped the blood from his arm and applied a Band Aid
to his arm. He stated that he had Band Aids in his lunchbox. He stood at the exit door for some
fresh air, and told Riester and Eberle, who approached him, that he hurt his knee. Smith then
returned to Szymanski’s office and told him that he hurt his knee, explaining that it felt that it
was swollen five times its normal size and was “throbbing.”He also told Szymanski that he had
been bleeding and Szymanski noted that Smith was wearing a Band Aid.

Smith showed his knee to Szymanski who testified that he did not see any swelling but
gave Smith an ice pack, which he applied to his knee. Then, for the first time, Smith felt severe
pain in his shoulder and applied the ice pack to that area, telling Szymanski that his shoulder
hurt worse than his knee. Szymanski asked if he wanted to go to the hospital and Smith
declined. He went to the break room, and remained there for about 30 minutes during which
time his shoulder pain became worse. He then told Szymanski that he wanted to go to the
hospital. Szymanski drove him to the main gate where a taxi took him to the hospital. The

3 Szymanski denied that Smith expressed any concern about his ability to perform his work.

4 Dave Riester's name was also variously spelled Reister throughout the documents
received in evidence and in the transcript. | have used the name he gave at the Workers
Compensation hearing. Since he testified there, that is probably the most accurate spelling of
his last name.
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physician took x-rays and advised that Smith should see an orthopedist. Szymanski drove him
back to the plant.

Szymanski testified that, before Smith returned to the plant, he (Szymanski) phoned
Barb Pilmore, the Tedlar area superintendent who is his supervisor, and told her that Smith fell
and was injured. Szymanski then went to the area of the accident and did not see any liquid on
the floor. Pilmore, who did not testify at this hearing, testified at the Workers Compensation
hearing that when she heard that Smith had slipped due to something wet on his shoe and had
hurt his knee and shoulder, “it was suspicious to me because it was exactly the way he
described an injury that happened to him a year before, so | immediately was suspicious about
it just because of the way the injury was described to me.”

The Respondent’s witnesses testified that, whenever there is an injury at the plant, an
investigation must take place as possible thereafter. The purpose of the investigation is to learn
what happened and identify the causes, thereby preventing a reoccurrence of the accident.
Such an investigation includes a careful chronological history of how the accident occurred and
whether it was caused by a failure of systems, equipment, materials or human error. Smith
conceded that the Employer’s safety department always conducts an interview concerning the
cause of an accident.

Pursuant to this protocol, an investigation was begun with Szymanski asking Smith
certain questions about the accident. Szymanski testified that he and Smith went to the pit area
together and Smith demonstrated how he fell. Smith denied returning to the area with
Szymanski that night.

Szymanski’'s notes of his conversations with Smith on May 24 stated that Smith told him
that he was working with the vacuum roll and standing on wet film when he slipped on the first
stair and fell. Smith told him that he and Riester were working in the pit; Smith told the medical
department that the “floor was wet — a lot of film breaks — foot slipped off the stair because of
water — place was soaked — water was everywhere; "that neither he nor Riester saw any
“objective signs of the injury”; Szymanski saw Band Aids on Smith’s right arm with some
evidence of blood on the Band Aid. Smith told the medical department nurse that when he fell
he jammed his arms and left shoulder and heard something pop in his left shoulder.

Szymanski asked Smith to report to the Respondent’s medical department, which he did
at about 6:45 a.m. He told medical assistant Shannon what happened and then nurse Charlene
entered. They asked how the accident happened. They asked if the floor was very wet and
Smith said it may have been. The nurse examined his shoulder, and told him that Cheri :Park,
the safety specialist, wanted to see him.

C. The May 24 Meeting and the Request for Union Representation

Smith stated that at about 8:30 a.m. on May 24, he met with Park, Pilmore and
Szymanski in a conference room, and that before he sat down he said “I'd like a union
representative with me.” Smith testified that he asked for a union agent because his interview
with Park one year earlier “contributed” to his discipline at that time.

Szymanski quoted him as saying “do | need a union representative for this?” and that he
or Park replied “no, we are just doing a regular, standard investigation.” The Respondent’s
answer to the complaint admitted that Smith was told that he “did not need union representation



10

15

20

25

30

35

40

45

50

JD(NY)-42-13

and denied his request.” No union agent was asked to join the conversation and the interview
continued without a Union representative being present. 3

Smith was asked questions by Park and Pilmore. The questions included a chronology
of events leading up to the accident and its aftermath. They asked where he was and what he
was doing at the time of the accident; did anyone see him fall; was he wearing his personal
protective equipment; was the floor wet or dry; how did he fall; whether his shoes were wet;
whether he used the handrails to climb the stairs? Smith answered that the floor was wet at
times during his shift, but that he could not recall whether it was wet at the time of the accident.

After each answer, Park wrote Smith’s response on a flip chart, an erasable board. She
then asked Smith whether his version of his answer was correct. If not, she revised what she
wrote. Then another question would be asked.

The answers were transcribed from the flip chart onto a computer. They included a time-
line of the events beginning with the start of the shift. They stated that at about midnight, Smith
was in the pit with Riester, and at 12:35 a.m. his right leg slipped off the pit stair, noting that
there was “nothing on the stair; possibly wetness from trim on shoe; wet film on floor; floor
surface was dry; arms went out to catch himself while falling forward; noticed blood on sheet
from arm; right arm; kept working; grabbed a paper towel to wipe arm. At 12:45 a.m. reported to
Szymanski’s office; showed Mike his knee — throbbing; iced knee — took ice and placed it on
shoulder and discussed what happened. A notation stated that his shoes were “fairly new.”

Smith testified that the questions asked at the meeting were the same as those posed by
Szymanski during the 1%z hour meeting earlier in his office, and Szymanski testified that Smith
gave the same answers at the meeting as he had given to Szymanski. Smith testified that the
questions, which were the same but phrased differently each time, were posed by Park one
right after the other. He stated that he had the impression that Park was “trying to trick me into
saying something.” Pilmore asked him about wet trim being on the floor, and if he saw puddles
or tripping hazards on the floor.

Smith testified that he felt “very antsy,” was shaking inside, and was uncomfortable. He
was upset at her asking the same questions “over and over again in different ways.” He tried to
hold his temper despite his getting agitated, and attributed his feeling this way possibly to his
exhaustion, and that he had not yet taken his diabetes medication. His arm was very sore and
at 8:30 a.m. he told Szymanski and Park that his shoulder was very painful and that he wanted
to go home. Szymanski and Park denied that Smith appeared agitated or frustrated.

After the meeting, Park and Pilmore met with Riester and Eberle and asked them what
happened. Thereafter, Smith was seen by an orthopedic surgeon who recommended surgery.
Smith returned to work on light duty, meaning that he sat in the break room for his entire shift.

That afternoon, Sharon Laskowski, the safety, health and environmental manager who
was Pilmore’s supervisor, emailed Park and Pilmore, stating that she had reviewed the flip

5 Jim Briggs, the Union’s representative who serviced the plant for more than 10 years,
testified that he informs employees that they should ask for union representation if they are
injured on the job. He also advises the shop stewards to meet with the employee and
investigate the matter before the injured worker is interviewed by the Employer. Park testified
that she conducted 10 to 15 investigations involving employee accidents and none of the
workers involved requested union representation.
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charts and interactions with the medical department, and suggested areas for follow up:

With the shift crew: whether water was “everywhere” as Smith
allegedly told the medical department, were Band Aids on his arm
prior to the incident, the exact locations of all individuals during the
shift, witnesses to the accident, and

With Smith: what he did with the bloody paper towel, why he did
not report the incident when he saw blood, where he obtained the
Band Aids, the condition and type of tread on his shoes (visual
check please), confirm whether there were handrails on the stairs,
and if so ask Smith if he used them, what personal protective
equipment he wore at the time of the incident.

Later, Pilmore and Park interviewed Eberle, Riester and Craig Moeller about the
accident. They were asked about the wet condition of the floor, Smith’s Band Aids, and their
knowledge of the accident. Park took notes which mainly consisted of a chronology of the
events relating to the accident.

According to the notes, Riester related that he noticed two Band Aids on Smith’s arm at
the 8:15 p.m. meeting with Szymanski; he noticed that Smith was having a “hard time” and was
sweating and tired, and Riester assisted him because of his difficulty; Riester believed that
Smith was not properly qualified to perform that job; Riester noted that wet trim was on the floor,
but that the film was not dripping; he did not see any puddles; Riester did not see Smith fall;
Smith told Riester that he hurt his knee and that it was swollen five times the normal size; he did
not see Smith bleeding; Riester was with Smith and Szymanski when Smith displayed his knee
but he did not see any evidence of an injury or swelling.

The interview with Eberle revealed that Eberle also saw Smith wearing two Band Aids on
his arm during the meeting before the accident, and when he saw Smith limping, asked him
what happened and was told “nothing, | have a bad knee.” Eberle saw no bleeding. Moeller’s
interview produced no information relating to the accident.

Laskowski testified that she was “concerned” after reading the chronology, and wanted
more information concerning Smith’s shoe treads, what protective equipment he wore, and,
because blood had been involved, she wanted to learn where the blood went, did it contaminate
anything and was it cleaned up properly. Accordingly, she wanted to ask Smith some more
questions.

D. The June 1 Meeting

On June 1, Smith was told to attend a meeting. The session took place in Pilmore’s
office where Laskowski was also present.

Smith did not ask for union representation at that meeting because, he testified, he
asked for a union representative at the first meeting on May 24, and was refused. Accordingly,
he believed that another request would be futile. Nevertheless, he testified that he was fearful
that this meeting could result in discipline based on his experience the prior year when a
meeting with Park led to his receiving a disciplinary warning.

Smith stated that during the one hour meeting, Laskowski asked many questions, many
of which were the same as asked of him at the May 24 meeting but were posed in different

6
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ways. Additional questions were asked about how he disposed of the bloody glove, where he
put it, and did he know that it should have been placed in a biohazard bag. Laskowski also
asked about the condition of his shoes.

Szymanski entered the meeting as it was ending when the participants were speaking
about the shoes and sleeves that Smith wore at the time of the accident. The removable
sleeves are made of butyl rubber to protect the wearer. Szymanski was asked to look at Smith’s
shoes and sleeves. Szymanski examined Smith’s shoes which were in a locker and reported
that they were in new condition with the tread being new and dry. He located many sleeves but
could not find any with Smith’s initials or name on them. Szymanski testified that Smith said that
his initials were on the sleeves.

After the meeting, Laskowski sent an email to Pilmore and Anthony Casinelli, a
manager, advising that she and Pilmore met with Smith, and that she asked him what personal
protective equipment he had been wearing; the condition of the tread on his shoes; she asked
him for clarification regarding the type of pit he stood in; whether there were handrails on the
steps in the pit (answer: he did not know); whether he recalled using them (answer: probably
not); whether anyone was in the pit with him (answer: he did not know); asked for a description
of how he fell (answer: his foot was probably wet from standing on wet film and he slipped on
the first step); Laskowski wrote that he did not offer that his arms were extended when he fell or
that he caught himself; Laskowski also wrote that Smith “confirmed” that the floor was not wet
from water, and that she asked him several times and he answered that he was sweating
profusely but water was not on the floor. Laskowski noted that Smith said that when he fell,
something cut through his butyl sleeve, and he did not know where the sleeve was.

One hour later, Pilmore sent an e-mail to Laskowski, advising of some “oddities”
including that Smith had not mentioned that he was wearing butyl sleeves before the meeting
that morning, or that there was a tear in it caused by his fall. She also mentioned a discrepancy
that, in the prior week, Smith said he was removing a wrap from the vacuum roll, but that
morning, told them that he was pulling bad film from the good roll. Pilmore questioned why he
would be wearing butyl sleeves for either task, concluding “nothing big, but a couple more little
things that just don’t make sense.”

E. The June 11 Meeting

Another hour-long meeting took place on June 11. Present were Szymanski and Paul
Szulist, the head of special projects. The Respondent brought in Union representative Mark
Khoury. Smith stated that the meeting began immediately with Szulist’s “accusations” that there
were “discrepancies” in his answers at the prior meetings. It was asserted that two Band Aids
had been on Smith’s arm before the accident, specifically that Smith entered the plant that day
with a Band Aid on his arm. Szulist claimed that at the meeting with Szymanski just prior to the
start of the shift on May 23, Smith had a Band Aid on his arm which was seen by Szymanski,
Riesert and Eberle.6 Smith denied that claim. Szulist repeated that there were discrepancies in

Smith’s story in the prior meetings.

6 Riesert and Eberle were interviewed by the Respondent and stated that they saw Smith
wearing the Band Aids during the meeting. Neither man testified here. A videotape of Smith’s
arrival at the plant that day show that he was wearing no Band Aids or bandages on his arm at
that time.
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As testified by Szymanski, Szulist also claimed that Smith had been told when he was
hurt last year that he must stop work and report the injury immediately. Szulist asked why Smith
had not done that after his current injury. Smith replied that he wanted to continue to work, and
would report it at later. Szulist also claimed that neither Szymanski, Riesert nor the hospital’s
personnel noticed that Smith’s knee was swollen, and asked Smith if he reported that fact.
Smith answered that the ice pack brought the swelling down before he arrived at the hospital.
Szulist asked about whether there was water on the floor of the pit.

Szymanski testified that at about the time of this meeting, Pilmore told him that she was
“‘immediately suspicious” of Smith’s injury, Indeed, Szymanski stated that, although he was not
suspicious of Smith because he did not know him, he believed that “everything didn’t match,”
meaning that Smith’s answers to Szulist's questions did not match what Szymanski had seen
and heard from Smith immediately after the accident. However, Szymanski conceded that what
Smith told him on the night of the accident was the same as he told Pilmore and Park the next
morning.

Szulist took notes of the nine questions asked of Smith and the answers given by him.”
The questions were ostensibly for the purpose of clarifying statements Smith made in prior
interviews. The questions were not simply asked and replies received. Rather, Szulist
challenged Smith’s answers, occasionally causing him to change his answer. The questions and
answers as written by Szulist are as follows:

Smith was confronted with his comment during the safety investigation that he cut his
arm when he fell and applied Band Aids which he had in his lunchbox, but at a shift meeting
later that night he was seen with Band Aids on. “Please explain.” Smith answered that he
attended no earlier meeting, and when Szymanski said that there was a meeting, Smith “still
eluded the question,” when Smith denied having a break that evening, he was challenged and
then admitted to having a break. Later, Smith was asked whether he was wearing Band Aids
when he visited the Employer’s medical department in the morning. Smith replied that he was
not certain but must have had them on, then maybe he was not wearing them, but was not
certain.

Smith was reminded that he said that his knee struck the steps, and Szulist said that
there was no bruising or abrasions on his knee or leg... “how do you explain this?” Smith replied
that his knee was swollen and red and he showed it to Szymanski. Szymanski denied seeing
any signs of redness or swelling. Szulist mentioned that Smith said that his knee was swollen to
five times its normal size but there was “no observed swelling” and when he saw the Employer’s
medical department and hospital physician, “your issue was your shoulder. Please help me
understand the differences.” Smith answered that the swelling was reduced because ice was
applied before he went to the hospital, and that he told Szymanski that his shoulder hurt also.
Szulist also asked him how much blood dripped from his wound and what he did with the film
which had blood on it. Smith replied that there were only one to two drops of blood on the film,
and that he wiped it off with his glove and threw the glove in the garbage. Szulist asked if that
method of disposal was “standard practice.” Szulist also asked Smith to again explain the
circumstances of the blood stain. Szulist asked why he threw the butyl gloves out. Smith said
that he threw his cotton gloves out but retained his butyl gloves. Szulist said “that isn’t what he
first told me and he said that that is what happened.”

7 G.C. Exhibit 6.
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Szulist asked Smith “initially you stated that you were pulling film off from the vacuum
roll. Later you stated that you were moving bad film from a good roll. What were you really doing
at the time of the incident?” Smith answered, and then said that there were so many things
occurring that evening that it was hard to remember exactly what happened. Smith said that he
did not know whether another employee was in the pit with him, but then Szymanski noted that
Smith told him that night that Riester was in the pit with him. Smith said that he did not
remember whether Riester was with him.

Szulist asked how much time elapsed between the time he noticed blood on the film and
the time he reported it to his supervisor. Smith relied that about 15 minutes had elapsed. Szulist
asked why he waited, and reminded him that following his injury last year he was instructed to
immediately report any injury. Finally, Smith was asked the condition of the floor at the time of
the incident. He said the floor was clear, and there was no liquid on the floor. Szymanski then
reminded Smith that during their initial interview Smith stated that he was standing on wet film
which probably got on his boots and caused him to fall. Smith replied that he did not recall.

Szulist’s conclusion was that Smith was “very nervous and evasive on some of the
questions. When challenged on discrepancies of previous statements made during initial
investigations, he stated that he was unsure of which statement was the correct one.” At the end
of the meeting, Smith asked Szulist if he was being discharged and Szulist replied that he was
trying to understand some of the discrepancies in his statements.

F. The Decision to Discharge Smith

Conni Krysiak, the Respondent’s employee relations superintendent, testified that
following the meeting with Szulist, as typically occurs after an investigation is completed if there
is any potential impact on the employee, the “area” (in this case the Tedlar area) will discuss
with her the findings they made. Pursuant to this process, Szulist and Pilmore, the Tedlar area
superintendent, shared “all of the notes from the investigation with me.” Krysiak also reviewed
the emails, interview notes and typed flip chart notes.

A written “Personnel Review — Joel Smith Alleged Injury” dated June 18 was presented
at a staff review session attended by 15 people. The Review document stated that Smith was
interviewed on the morning of the incident, and that follow-up interviews were conducted with a
supervisor, two co-workers and the Employer's medical department on the date of the incident.
It stated that “there were multiple inconsistencies in Joel’s own description of the event and with
information collected from others who were involved.”

The review then set forth seven alleged inconsistencies:

1. Smith claimed that his knee was swollen five times
larger than normal, but no knee swelling/injury was
observed by supervisor, coworker, Employer's medical
department or hospital staff.

2. Smith stated that he applied Band-Aids from his
lunchbox following the accident, but two coworkers and
his supervisor noted that Band-Aids were present
during a meeting prior to the accident.

3. Smith said that he had no work breaks, but supervisor
and coworkers stated that he had two work breaks.

9
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Smith admitted to having a break. Smith stated that
runability was poor for five hours (multiple film breaks)
Computer data indicates that there was a period of 90
minutes with no film breaks.

4. Smith stated that blood dripped on film and he wiped
the blood with his glove and threw his bloody gloves
away, then stated that he discarded only the cotton
gloves. No one saw blood. When asked if there was a
lot of blood, Smith stated that he did not know.

Smith first told his supervisor he was in the pit with a
coworker but the coworker denied that he was in the pit
with Smith. Smith later said that he was not certain if
anyone was in the pit with him, and then that he could
not remember if anyone else was present.

5. Smith first said that at the time of the accident he was
pulling film from a vacuum roll, and then said that he
was pulling bad film off the good roll. When asked
about the discrepancy he said he couldn’t remember.

6. Smith first said that he was standing on wet film and
slipped off a step. Later he told the medical department
that the floor was wet, and water was everywhere. In
later interviews he stated that the floor was clear and
there was no water or liquid.

7. Smith told his supervisor that his arms went out as he
fell forward and hurt his shoulder. He told the medical
department that he jammed his arms and heard a pop.
In a follow-up investigation he said he didn’t remember
if he landed on his shoulder and made no mention of
extending his arms.

The review document also has a section entitled “other extenuating circumstances:
history of dishonesty from April 11, 2011 incident.” That section states that (a) Smith “hindered”
that investigation by initially claiming that he slipped on a small amount of solvent on the floor
which was discharged in the course of flushing a new pump. “When questioned and challenged
that the solvent was not there just prior to the incident and the amount on [the] floor is not
reflective of splashing from a pump cleaning, and showing him the pictures just after the
incident, Smith then admitted that he spilled some solvent while filling a pail and (b) claimed that
he completed his sit down assignment but had put it in his lunchbox and taken it home and
would bring it in when he returned to work on May 21. When asked for it he said it was in his
locker but he could not produce it even after checking two lockers and his lunchbox, after which
he said it was in a locked locker for which he had no keys.

Finally the document states that after the 2011 incident he was told that following an
injury he must stop and report to his supervisor immediately, but after the current, 2012 injury he
did not. He was asked if he remembered the advice of 2011. “He said he did remember, and
knew what he was supposed to do, but stated he chose to continue working because it was his
nature to want to complete the job.”

10
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Smith’s misconduct was viewed by the Tedlar area as a violation of the Employer’s
“serious acts of misconduct.” Krysiak stated that “it's up to the area to recommend what
disciplinary action to take, and it recommended discharge. Krysiak considered how serious the
violation was and recommended that Smith be discharged. A staff review which included 15
people, considered the recommendation, approved it, and the plant manager also agreed that
termination was appropriate. Krysiak noted that the safety personnel have no responsibility
regarding disciplinary decisions.

Krysiak testified that Smith was fired for falsification. When asked what the falsification
was, she stated that “he didn’t give complete information or he gave false information, because
there were so many discrepancies in his story that we really couldn’t figure out what had
happened or if anything had happened.... The falsification of company records is his recount of
the events.”

G. The Letter of Discharge

Smith received a letter dated June 21, signed by Krysiak, which stated that he was
terminated, effective immediately, “as a result of your violating a Serious Act of Misconduct,
specifically”:

7. Falsification of records, data, documents, or other information
including giving false or incomplete information during
employment or when applying for employment, or in connection
with management investigations.

Analysis and Discussion

The complaint alleges that in violation of Section 8(a)(1) of the Act, the Respondent
denied Smith’s request to be represented by the Union during an interview which was
conducted on May 24 and June 1 despite his reasonable belief that the interview would result in
disciplinary action being taken against him. The complaint also alleges that on about May 24,
and continuing on June 1, the Respondent conducted the interview with Smith even though it
denied Smith’s request for union representation.

I. The Request for Union Representation

The complaint alleges that Respondent denied Smith’s request to be represented by the
Union during an interview which began on May 24, 2012.

In commenting on the Supreme Court’s decision in NLRB v. J. Weingarten, Inc., 420
U.S. 251, 262 (1975), the Board stated in Consolidated Edison Co. of New York, 323 NLRB
910, 910 (1997), that

Weingarten entitted an employee to union representation on
request at an investigatory interview which the employee
reasonably believes might result in his being disciplined.
Weingarten therefore requires an employer to evaluate an
investigatory interview situation from an objective standpoint —
e.g., whether an employee would reasonably believe that
discipline might result from the interview.
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| credit Smith’s testimony that on May 24 he said “I'd like a union representative with
me.” Even assuming that he did not make such a specific request, supervisor Szymanski’'s
recollection that Smith asked “do | need a union representative for this” constituted a proper
request for union representation. Szymanski testified that he or Park replied “no, we are just
doing a regular, standard investigation.” The Respondent’s answer admitted that Smith was told
that he did not need union representation and denied his request. Assuming that Szymanski
responded that way, or, as the Respondent admits, that he was told that he did not need a
representative, those responses were not sufficient to allay Smith’s fear of disciplinary action as
the Respondent did not give any reason why he did not need assistance. Lennox Industries,
Inc., 244 NLRB 607, 608 (1979).

The Board has held that a request necessary to invoke the Weingarten right to
representation is “liberal, and need only be sufficient to put the employer on notice of the
employee’s desire for union representation.” Consolidated Edison, above, at 916. Thus, a
question to a supervisor “whether he should obtain representation” was held to be sufficient to
require the presence of a union agent. Southwestern Bell Telephone Co,, 227 NLRB 1223
(1977); lllinois Bell Telephone Co., 251 NLRB 932, 938 (1980). | accordingly find and conclude
that Smith made a proper request for union representation at the investigatory interview
concerning his accident.

Il. The Weingarten Violation

| further find that Smith would reasonably believe that the May 24 interview might result
in his being disciplined. He was disciplined one year earlier for another accident involving a fall
and injury. Where an employee had been disciplined before the interview at issue, it has been
held that he had a reasonable belief that the instant interview might result in discipline. Circuit
Wise, Inc., 308 NLRB 1091, 1109 (1992); Quazite Corp., 315 NLRB 1068, 1069 (1994). Indeed,
Smith testified that he asked for a union agent because his interview with Park one year earlier
“contributed” to his discipline at that time.

Further, inasmuch as Pilmore was “immediately suspicious” when she heard that Smith
had fallen and injured himself, her evaluation of the May 24 interview from an “objective
standpoint” should have led her to believe that Smith would reasonably believe that he would be
disciplined for this accident as well.

The Respondent argues that the May 24 interview was a “preliminary step in a standard
accident — not disciplinary — investigation, and that the purpose of the investigation is to
determine the cause of the accident in order to prevent its reoccurrence.” | agree, but regardless
of the purpose of the investigation, the question is whether Smith reasonably believed that he
would be disciplined as a result of it. Weingarten holds that union representation is called for in
an investigatory as well as disciplinary interview. It is true that such investigations are properly
required and routinely conducted in the plant whenever an accident or injury occurs. By
definition, the investigation into the cause of the accident is an “investigatory interview” which
requires, upon request, the presence of a union representative.

Park testified that no employee requested union representation in the score of accident
investigations that she has been involved in. The Respondent argues that therefore, none of
those employees reasonably believed that they would be disciplined as a result of the
investigation. That may be the case, but Smith reasonably believed that he would be disciplined
following the investigation, and he requested such representation.
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As set forth above, Smith did not request union representation at the meeting one week
later, on June 1. He credibly testified that he believed that it would be futile to do so since his
initial request was denied. In Ball Plastics Division, 257 NLRB 971, 976 (1981), the Board held
that an employee’s request for union representation made at an initial meeting was sufficient to
require the employer to furnish representation at later meetings. An additional request at the
later meeting was not necessary to invoke the Weingarten right to union representation. The
Board noted that the same supervisor to whom the initial request was made was present at the
later meetings. See Amoco Oil Co., 278 NLRB 1, 8 (1986). Here, Pilmore was present at the
May 24 and the June 1 meetings. | find that Smith would reasonably believe that inasmuch as
his initial request on May 24 was denied, that any further request would similarly be denied.

In addition, it is clear that the June 1 meeting was a continuation of the fact-finding
investigative process begun at the May 24 meeting. Thus, as set forth above, after the May 24
meeting, Park and Pilmore interviewed Riester and Eberle. Later on May 24, Laskowski became
concerned after reviewing the evidence amassed thus far, and asked that certain follow-up
questions be asked of Smith and his co-workers. That prompted the meeting with her, Pilmore
and Smith on June 1. Following the meeting, Laskowski, in reporting the details to Anthony
Casinelli, her supervisor, stated that “Barb Pilmore and | met with Joel ... to continue the safety
investigation re his alleged slip/fall.” The two interviews were not independent, dealing with
separate incidents or occurrences. They both involved an inquiry into the May 23 accident and
Smith’s actions therein.

It is clear that the responses that Smith gave at the May 24 session prompted the June 1
meeting. The questions posed and the answers given on May 24 were expanded upon on June
1. The nature of the sessions was the same — to investigate Smith’s accident and inquire into
the exact course of events. Thus, this meeting was an investigation which Smith would
reasonably believe would result in discipline. In fact, the information brought out in this meeting
and the May 24 meeting were later used in the Personnel Review to provide a basis for his
discharge. It was noted in that report that his interviews in the morning of the incident and
“follow-up interviews with employee” on June 1 and June 11 revealed “multiple inconsistencies
in Joel's own description of the event....”

| accordingly find that in requesting union representation at the May 24 meeting, Smith
reasonably believed that he would be disciplined as a result of the interview that day. | further
find that the Respondent violated Section 8(a)(1) of the Act by not providing Smith with union
representation at the May 24 and June 1 interviews, and by failing to discontinue the
investigation or giving him the choice between continuing the interview unrepresented or having
no interview at all. United States Postal Service, 241 NLRB 141, 141 (1979).

lll. The Request for a Make-Whole Remedy

The complaint alleges that the Respondent terminated Smith for conduct in which he
engaged during the interview, and the General Counsel seeks a remedy which would include
the reinstatement of Smith with back pay.

In Taracorp, Inc., 273 NLRB 221 (1984), the Board, in overruling Kraft Foods, 251 NLRB
598 (1980), held that a make-whole remedy is inappropriate in a case involving a Weingarten
violation. It stated that an employee discharged for misconduct or any other nondiscriminatory
reason is not entitled to reinstatement and back pay even though the employee’s Section 7
rights may have been violated by the employer in a context unrelated to the discharge. The
Board held that it was “unable to justify the imposition of a make-whole remedy where an
employer’s only violation is the denial of an employee’s request for representation at an
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investigatory interview.” Section 10(c) of the Act precludes the Board from granting a make-
whole remedy to employees disciplined for misconduct uncovered through an unlawfully-
conducted investigatory interview.” Anheuser-Busch, Inc., 351 NLRB 644, 646 (2007).

In Barnard College, 340 NLRB 934, 936 fn. 12 (2003), the Board stated that it “does not
order make-whole remedies for the denial of employees’ Weingarten rights, citing Taracorp,
above. The appropriate remedy for a Weingarten violation is an order requiring the employer to
cease and desist from further such violations and to post a notice to that affect. A make-whole
remedy is appropriate only if the General Counsel can prove an additional violation... that [the
employees] were disciplined, at least in part, for asserting their Weingarten rights.” (Emphasis in
original). A make-whole remedy would apply only if the employee was discharged for asserting
his right to representation. Here, of course, there is no allegation and no proof that Smith was
discharged for asserting his right to union representation at the interviews.

Nevertheless, the General Counsel seeks to expand the remedies for Weingarten
violations to include a make-whole order, citing three cases analyzed by the Board’s Division of
Advice.8 The Division of Advice recommended that a make-whole order be sought because the
employers’ decision to discharge the employees was based on their conduct during the
unlawfully conducted interview. | note, of course, that Division of Advice Memoranda are not
Board decisions and have no precedential weight.

The Board has stated that the “meaning of the phrase ‘for cause’ does not include an
inquiry into the source of the employer’s knowledge of the misconduct.” Cause means the
absence of a prohibited reason. The Board noted that in the Weingarten cases that the
employees were discharged, as here “based on information obtained during interviews” and
engaged in misconduct for which they were discharged. The Board concluded by holding that it
interprets Section 10(c) to preclude it from granting a make-whole remedy where the employees
were disciplined for cause, even if the employer learns of the misconduct though unlawful
means.” Anheuser-Busch, above at 647.

The General Counsel’s reliance on Supershuttle of Orange County, Inc., 339 NLRB 1
(2003) is misplaced. In that case, the Board found that the employer’s antiunion animus toward
the employee led to the investigation in which the employee made false statements which
prompted his discharge. The Board distinguished Taracorp, and held that since this
investigation was unlawfully motivated there was a “clear and direct connection between the
employer’s unlawful conduct (its antiunion animus) and the reason for discipline.” Finally, the
Board stated that the discharge was not based on misconduct uncovered by the investigation,
but rather on misconduct that was triggered by and elicited during the tainted investigation,
concluding that “there is a direct connection between [the manager’s] antiunion animus and [the
employee’s] discharge.” 339 NLRB at 3.

Here, in contrast, there is no evidence that the Respondent possessed any antiunion
animus toward Smith who was discharged for misconduct and for no other reason.

The General Counsel correctly argues that Smith was discharged for dishonesty
because he allegedly gave inconsistent responses to questions asked at his various interviews
during the investigative process. It is clear that the Respondent sought to question and re-
question him about the events at issue. Its motivation for the several interviews is questioned by

8 Birds Eye Foods, Case No. 3-CA-26833 (2010); The Lusty Lady, Case No. 19-CA-26979
(2000); National Rehabilitation Hospital, Case No. 5-CA-24870 (1995).
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Smith who testified that the Employer sought to take advantage of his weakened and painful
physical condition and “trick” him into making false statements.

Regardless of the reason for the several interviews, it is clear that the Respondent used
Smith’s different responses to establish to its satisfaction that his answers were inconsistent.
The General Counsel argues that had Smith’s request for a union representative been granted,
the representative would have counseled him that he should not answer questions due to his
physical condition or to provide only those answers that he was certain of. In this regard, the
General Counsel cites the Supreme Court’s reason for its requirement of union representation —
that “a single employee confronted by an employer on whether certain conduct deserves
discipline may be too fearful or inarticulate to relate accurately the incident being investigated,
or too ignorant to raise extenuating factors.... a knowledgeable union representative could
assist the employer by eliciting favorable facts....” 420 U.S. at 262-263.

It is possible that a union representative could have assisted Smith in this manner. The
Respondent argues that any help a union representative could have provided would not have
aided Smith. Since union representation was not provided, we cannot know the answer.

| find and conclude that a make-whole order is not appropriate and would be contrary to
Board law.

Conclusions of Law

1.The Employer, E.l. DuPont de Nemours & Co., Inc., is an employer engaged in
commerce within the meaning of Section 2(2), (6) and (7) of the Act.

2. The Union, United Steelworkers, Local 6992, is a labor organization within the
meaning of Section 2(5) of the Act.

3. By denying the request of employee Joel Smith for union representation during the
interviews conducted by the Respondent on May 24 and June 1, under circumstances in which,
at the time of the request, Smith reasonably believed that the interview might result in his
discipline, the Respondent engaged in an unfair labor practice within the meaning of Section
8(a)(1) of the Act.

4. The Respondent has not violated the Act by failing and refusing to reinstate Joel
Smith.

5. The aforesaid unfair labor practices affect commerce within the meaning of Section
2(6) and (7) of the Act.

Remedy
Having found that the Respondent has engaged in certain unfair labor practices, | find

that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.
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On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended®

ORDER

The Respondent, E.I. DuPont de Nemours & Co., Inc., Buffalo, New York, its officers,
agents, successors, and assigns, shall

1. Cease and desist from

(a) Requiring any employee to take part in an interview without union representation, if
such representation has been requested by the employee and the employee has reasonable
grounds to believe that the interview will result in disciplinary action.

(b) In any like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a)Within 14 days after service by the Region, post at its facility in Tonawanda, New
York, copies of the attached notice marked “Appendix.”10 Copies of the notice, on forms
provided by the Regional Director for Region 3, after being signed by the Respondent’s
authorized representative, shall be posted by the Respondent and maintained for 60
consecutive days in conspicuous places including all places where notices to employees are
customarily posted. Reasonable steps shall be taken by the Respondent to ensure that the
notices are not altered, defaced, or covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employees employed by the Respondent
at any time since May 24, 2012.

(b) Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

Dated, Washington, D.C. August 26, 2013

Steven Davis
Administrative Law Judge

9 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec.
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed
waived for all purposes.

10 If this Order is enforced by a judgment of a United States court of appeals, the words in
the notice reading “Posted by Order of the National Labor Relations Board” shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT require you to take part in an interview without union representation, if such
representation has been requested by you and you have reasonable grounds to believe that the
interview will result in disciplinary action against you.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the
exercise of your rights guaranteed by Section 7 of the Act.

E.l. DUPONT de NEMOURS & CO., INC.
(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board'’s
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.gov.

130 S. Elmwood Avenue
Suite 630
Buffalo, New York 14202
Hours: 8:30 a.m. to 5 p.m.
716-551-4931.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER, 716-551-4946.


http://www.nlrb.gov/
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